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Revised UMA Draft 


(Continued from page 4) 


ers on Uniform State Laws 
(NCCUSL) made it clear that it 
desired a UMA that could be supported 
by the Act’s constituents. After much 
discussion, the drafters addressed the 
concerns about the December draft. 


Confidentiality Supported 

The February draft, which can be 
viewed on the Internet at 
www.NCCUSL.org (click on Drafts 
and Uniform and Model Acts), treats 
confidentiality as a fundamental aspect 
of mediation. Section 5(a) affirmative- 
ly declares: “A mediation communica- 
tion is confidential and, if privileged, is 
not subject to discovery or admissible 
in evidence in a proceeding.” 

The addition of this declarative 
language was critical to preserve the 
mediation process. It gives the right 
message to all participants in that 
process and provides appropriate 
guidance to judges who might be 
called upon to interpret the excep- 
tions to confidentiality. 

There are nine exceptions, 
detailed in Section 7(a) and (b) of the 
February draft, that provide for the 
general rule of confidentiality to give 
way under certain conditions— 
including when a mediation commu- 
nication is a threat to inflict bodily 
injury and when it is available to the 
public under an open records law. 


Testimonial Immunity 

Addressing concerns regarding 
mediator testimony in post-mediation 
litigation or arbitration, the drafters 
added a new subsection that provides 
testimonial immunity to mediators in 
proceedings to set aside a mediation 
settlement agreement and proceed- 
ings involving malpractice or miscon- 
duct claims against a mediation par- 
ticipant (other than the mediator). 
Section 7(c) provides: “Notwithstand- 
ing subsections 7(a)(7) and 7(b)(2), a 
mediator may not be compelled to 
provide evidence of a mediation com- 
munication or testify in such pro- 
ceedings.” 

As a result of this change, the 
confidentiality of mediator communi- 
cations is largely preserved and dis- 
closure can be ordered only in limited 
circumstances. Thus, participants in 
mediation can continue to rely on the 
neutrality of the mediator, knowing 
that their discussions will remain con- 
fidential. 


Other Changes 

The February 2001 draft no 
longer requires disclosure of a media- 
tion communication that constitutes a 
threat to inflict unlawful property 
damage or evidences a significant 
threat to public health or safety. The 
former exception was deleted out of 
concern that it would inhibit family 
mediations in which parties may fight 
over property of sentimental value and 


even “threaten” harm to such property. 
The latter exception was deleted 
because it would discourage mediation 
of product liability disputes. 

Several other exceptions to confi- 
dentiality have been refined. The 
criminal conduct exception in Section 
7(a)(4) applies only to mediation com- 
munications intentionally used for 
criminal purposes or to conceal an 
ongoing crime. 

An exception for abuse, neglect, 
or abandonment proceedings involv- 
ing children has been added to Section 
7(a)(5). As a result of this change, dis- 
closure of mediation communications 
cannot be required in a proceeding 
involving children if the case is 
referred to mediation by a court and if 
a public agency participates. 

The exception for malpractice/ 
professional misconduct proceedings 
against a party or its representatives 
has been expanded to apply to nonparty 
participants. 


Conclusion 
The addition of a clear-cut decla- 
ration embodying confidentiality as a 
cornerstone principle of the mediation 
process, and a provision protecting the 
confidentiality of mediator communi- 
cations except in limited circum- 
stances, makes the February draft a 
positive development for the media- 

tion process. 
—Mark Appel 
AAA Senior Vice President 
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